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Judicial Dilemma and Theoretical Thinking on Foreign Minor Guardianship

WANG Yi
(School of Law, University of Chinese Academy of Social Science, Beijing, 100090)

Abstract: The minor is the most common type of wards. Article 30 of “Law of the Application of Law
for Foreign-related Civil Relations of the People’s Republic of China” requires judges to select the Law from
the perspective of protecting the rights and interests of the ward. However, “Law of the Application of Law”
has been enacted for more than ten years, and there are almost no cases where the court applies foreign laws in
accordance with the guidelines of Article 30 of the Law. Some decisions are even more deliberately circumventing
the “favorable” rule. This phenomenon cannot be simply attributed to judicial deficiency. Some foreign laws
seem to be more “advanced” in the protection of children’s rights and interests, but they are derived from the

“utilitarian-rational dominance” .

two major western legal and cultural traits: “subject-right structure” and
Not only are they unable to gain the conceptual recognition of the Chinese, but they also run counter to the two
main pillars of traditional Chinese culture: “homogeneity between man and nature” and “pan-ethicalization” .
The heterogeneity of Chinese and Western cultures may be one of the reasons why it is difficult to put the selection
standard of Article 30 of “Law of the Application of Law” is difficult into practice.

Keywords: Protection of the Minor, Foreign-related Guardianship, Law of the Application of Law, Child’s

Best Interest, Conflict of Values
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