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The Dual Connotation of “Family” in the Civil Code and the Inspiration of Traditional
Culture

LI Ping
(School of Law, Tsinghua University, Beijing, 100084)

Abstract: The Civil Code contains two kinds of family: the interest-harmony (lihe) family based on rights
and obligations and the ethics-harmony (yihe) family supported by ethical principles. The former is found in
various specific legal norms related to the family and represents the understanding of modern jurisprudence on
the family and its relationship adjustment mechanism. The latter focuses on the principal provisions of Article
1043 and is often regarded as the expression of national will and the essence of traditional family culture. The
obvious tension between them has already existed in judicial practice. It is not a rare case in which the judge cited
this Article to “deliberately” make a judgment contrary to other laws, and emphasized the ethical implications
of the traditional culture behind ethical entity in reasoning, which had already appeared in the trials after the
promulgation and implementation of the Civil Code. Based on the traditional culture, legal system and practice,
we can know that the love and respect generated by adhering to the ethics of all human beings have vitality
beyond the times and social forms. Both of them are indispensable for any society to achieve good governance
and harmony. The tension between interest-harmony family and ethics-harmony family also exists in traditional
Chinese legal culture, not because of the incompatibility between Chinese and western legal cultures. Taking
lesson from the past, judges have always made judgments in violation of other specific legal norms in order to
achieve good results based on ethical principles. However, the lack of institutional and academic support for th
judgment model is an issue that needs further studies in the academic community.

Keywords: The Civil Code, Family, Interest, Ethics, Judicature
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